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Recently, Michigan State University president Samuel Stanley Jr.
prematurely resigned after pressure from the university's board of
trustees in response to ongoing criticism of his handling of the university's
Title IX compliance program.[1]

For the third time in four years, Michigan State University will conduct a
search for a new president. What needs to change to make this new
president avoid the same criticisms?

Michigan State University needs an independent ethics and compliance
program consistent with U.S. federal sentencing guidelines for
organizations[2] and U.S. Department of Justice guidance.[3]

This is a strategy that is not only applicable to Michigan State University,
but an effective tool that universities throughout the U.S. need to
implement, if they have not done so already.

In recent years, all across the U.S., universities and their related academic
medical centers have struggled with allegations of sexual misconduct and
relationship violence on campus.
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News headlines have, with unfortunate regularity, reported numerous

sexual misconduct and relationship violence instances, perpetrated not only by students,
but also faculty, university employees and administrators, coaches, physicians and even
executive leaders, with the alleged misconduct frequently occurring over many years.

One approach several universities are taking to address these issues is to change campus
culture through the development of effective independent ethics and compliance programs.

For many decades, organizations of all types across the U.S. — corporations, partnerships,
labor unions, pension funds, trusts, nonprofit entities and governmental units, as well as
academic medical centers and universities — have developed and implemented ethics and
compliance programs.[4] These programs have typically followed the federal sentencing
guidelines for organizations and the DOJ's guidance.

Over the years, the standard for determining what is an effective and independent ethics
and compliance program has grown and strengthened.

At first, ethics and compliance programs took a command-and-control approach. Ethics and
compliance duties were assigned by management to an existing department, almost as an
afterthought, with efforts focused almost exclusively on regulatory compliance with
applicable state and federal laws, such as Title IX of the Education Amendments of 1972.[5]

Eventually, thanks to more enlightened organizations and thought leaders, ethics and
compliance programs evolved away from a focus on simple regulatory compliance toward a
values-based approach,[6] with an understanding that an organization's ethics and
compliance program will be most effective when it reflects the positive shared values of the
organization, its members and stakeholders, and the diverse communities the organization
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serves.[7]

Accordingly, a growing number of universities have recognized that eliminating sexual
misconduct and relationship violence on campus required a change in the entire campus
culture from one that tolerates sexual misconduct and relationship violence to one that
embraces positive values, protects people from retaliation, and creates an environment that
promotes high ethical standards based on a community's shared values such as mutual
respect, understanding and inclusivity.

Likewise, ethics and compliance programs have evolved from optional to mandatory. For
many years, it has been recognized as a matter of well accepted law that institutional
boards have a fiduciary duty to ensure that the organizations they oversee have effective
ethics and compliance programs based on federal guidance.[8]

As a result, we have seen the vast majority of leading research universities that are
members of the American Association of Universities, or AAU, appointing chief ethics and
compliance officers with specialized professional experience in ethics and compliance.

These officers' primary day-to-day responsibility is to develop, implement, manage and
oversee the institutions' ethics and compliance programs — with the understanding that an
organization's ethics and compliance program will be most independent when it directly
reports to the university's board or to an appropriately empowered board subcommittee.

The ethics and compliance programs developed and implemented with these two
fundamental principles tend to be nimbler and more capable of adjusting themselves to the
changes in ethics and compliance risk profiles over time, ensuring they reflect the diverse
needs, values and culture of their communities.

For example, we have seen more ethics and compliance programs have a Title IX office that
is supported, assisted and assessed for effectiveness by an independent ethics and
compliance office and officer, such as Ohio State University's Office of University Compliance
and Integrity and the University of Wisconsin's Office of Compliance and Integrity.[9]

This structure is designed to help ensure a university culture that is respectful of the diverse
needs of the university community, and it works to eliminate sexual misconduct and
relationship violence on campus.

Some universities have gone even further by recreating their ethics and compliance
programs to place particular emphasis on culture, ethics and compliance.

For instance, at the University of Southern California, an independent vice president of
culture, ethics and compliance is leading a so-called culture journey designed to ensure that
the university's programs address the needs of diverse communities and take steps to
address significant ethics and compliance risks, such as sexual misconduct and relationship
violence on campus.[10]

Despite these trends, some universities have not been as proactive in developing effective
and independent ethics and compliance programs or bringing about an appropriate change
in campus culture without one in place.

This brings us to the case of Michigan State University. Like many academic medical centers
and universities, Michigan State University has faced a crisis with sexual misconduct and
relationship violence on its campus.
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In the wake of Larry Nassar's sexual abuse of young athletes and other reports of sexual
misconduct and relationship violence on its campus, the university set up an office to handle
its day-to-day Title X compliance tasks called the Civil Rights and Title IX Education and
Compliance Office.

Title IX is one of many ethics and compliance requirements with which Michigan State
University must comply to prevent, mitigate and respond effectively to reports of sexual
misconduct and relationship violence.

However, as indicated repeatedly by internal and external audit reports,[11] establishment
of this office alone has been proven far insufficient for the university's effective compliance
with Title IX.[12]

If universities are truly committed to bringing about positive change in their organizational
culture, then they should follow the example set by many AAU and Big Ten research
universities by establishing an independent ethics and compliance program led by a
professionally trained and experienced chief ethics and compliance officer who is
independent of internal audit and reports directly to the board on a regular, ongoing
basis.[13]

Three Lines of Defense

There will be three lines of defense in an ethics and compliance program that is
appropriately designed to ensure both the overall effectiveness of the ethics and compliance
program and the professional objectivity of its internal audit department.

Where the organization is a university or academic medical center, primary responsibility for
ethics and compliance lies with the first line of defense, which includes the university
president, provost, faculty and management leadership, such as the leader of Michigan
State University's Civil Rights and Title IX Education and Compliance Office.

Positioning university leadership as the first line of defense reflects the importance of tone
at the top in advancing and protecting the university's ethics and compliance culture that is
based on a diverse community's shared values.

The second line in a well-functioning ethics and compliance program is a program led by an
independent chief ethics and compliance officer and an appropriately staffed office, which is
forward-looking and proactive, assisting the first line in developing and implementing the
program and reports to the board on a regular basis regarding the status of the program,
the key ethics and compliance risks the university is facing, and management's progress in
mitigating these risks, along with any significant reported violations of the law or the
university's shared values or policies.

This structure emphasizes the need for an independent ethics and compliance program that
not only assists university leadership in promoting a culture of ethics and compliance based
on a diverse community's shared values, but assists the board in fulfilling its fiduciary
oversight responsibilities by reporting regularly, directly and freely to the board on matters
related to the university's ethics and compliance culture and programs — including
measurements of the effectiveness of a Title IX program, e.g., investigations, education and
training.

The third line is an internal audit program which is primarily backward-looking and reactive.
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The third-line auditor must retain the necessary objectivity to independently test that the
university's overall ethics and compliance programs, as well as related policies and controls
that were developed and implemented by the first line and second line, are effective and
functioning as intended.

To preserve the necessary objectivity and independence, the internal auditor cannot
participate in developing, implementing, managing and overseeing the ethics and
compliance programs and internal controls it reviews.

Internal Audit

The role of the internal audit, and the requirement that it remain professionally objective, is
set by the Institute of Internal Auditors in its globally accepted professional standards for
internal auditors and International Professional Practices Framework, which includes specific
implementation standards designed to assist internal auditors fulfill their professional
obligations under the IIA code of ethical conduct.[14]

One key professional requirement is that internal auditors scrupulously maintain their
objectivity when conducting audits.[15] Standard 1130 — "Impairment to Independence or
Objectivity," Subsection 1130.A1 — provides that

internal auditors must refrain from assessing specific operations for which they were
previously responsible. Objectivity is presumed to be impaired if an auditor provides
assurance services for an activity for which the auditor had responsibility within the
previous year.[16]

Thus, under IIA principles and rules, an internal audit department cannot be responsible for
developing and implementing[17] an ethics and compliance program and, at the same time,
objectively audit or monitor the program under generally accepted IIA standards and the
ITIA's code of ethical conduct.

At many AAU and Big Ten research universities that have established independent ethics
and compliance programs, their internal audit department charters and mission statements
specifically preclude them from engaging in developing and implementing management
programs or policies for the departments or processes they audit.[18]

While universities like Michigan State University may have in place the first and third lines of
defense, it is imperative that an effective proactive and forward-looking second line exists —
an independent, empowered ethics and compliance office, officer and program.

This is the common root cause of a university's failure to develop and promote an overall
university culture of ethics and compliance and the broader weakness in its Title IX
program, resulting in repeated Title IX compliance lapses.

Conclusion

As recently as Sept. 15, Deputy Attorney General Lisa Monaco delivered remarks and
released a DOJ memo outlining updates to its corporate criminal enforcement policies.[19]

In the memo, the DOJ reaffirmed its enforcement goal of ensuring that organizations are
truly committed to creating and fostering an organizational commitment to ethics and
compliance with the law.
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Programs such as Michigan State University's that fail to properly adhere to DOJ guidance
face enhanced enforcement risk, particularly where, as articulated by the DOJ memo,
repeated misconduct "reflects broader weaknesses in [the] compliance culture or practices"
and where there are common "root causes for misconduct."[20]

The best advice that can be offered to university leaders, including the new leader at
Michigan State University, is to quickly erect an effective and independent ethics and
compliance office, led by an experienced professional that reports directly to its board
consistent with U.S. federal sentencing guidelines for organizations and DOJ guidance.

Only then can the university end its continued, systemic Title IX compliance lapses and
succeed in fostering a culture of ethics and compliance that reflects the values of its diverse
community.
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